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What Is Sickness? 


By SAMUEL J. GOLDSTEIN 


Some recent decisions in which the 
word “sickness” has been defined in 
health and accident policies show 
the necessity for thorough physical 
examinations and medical histories. 
In this article Mr. Goldstein dis- 
cusses many of the leading cases 


that deal with the word “sickness. 


. 
4 





« 
Samuel J. Goldstein, of Pittsburgh, is 
a member of the Pennsylvania bar. 


was writte! 


Appellant cites ’ 

Cas. Ct [3 Life 

1957 5 Ss i Vidrine Reserve I 
Ins , {1° Cases 390] a. App 1° 

58 So. 2 ; Taormina 1 National Hospital 
Service La. App 1949 i3 So. 2d 31 
Reed Continental Casualty Ce La. App 
1937, 171 So. 491 In these cases. the insured 
either knew of his illness when he applied for 
the policy and made a deliberately false state- 
ment or it was affirmatively established that the 


disease which caused the disability had ex 
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Footnote 2 continued 


Sickness 





[The End] 


I L J — December, 1958 





Insurance Against Nuclear Hazards 


By AMBROSE B. KELLY 


With trained and expert loss prevention assistance, adequate 
insurance protection at a reasonable cost can be secured to- 
day against the nuclear risk. Insurance companies will meet 
the challenge and keep abreast of industry as the Nuclear 
Age unfolds. Mr. Kelly is general counsel, Associated Factory 
Mutual Fire Insurance Companies, Providence, Rhode Island. 


Nuclear Hazards 





Syndicates Formed to Provide 
Property Insurance 


Rating Bureau Organized 


ers 
L of 


», 800,000 
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Syndicates Formed to Provide 
Liability Coverage 


Nuclear Hazards 





Workmen's Compensation 
Protection 


Government Indemnity Program 
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Situation Faced by General Public 


url 


(Continued on page 791) 
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Merger of Insurance Companies and 


Mr. Hansen discusses the merger program of the Antitrust Divi- 
sion, Department of Justice, giving special attention to the 
application of the antitrust laws to mergers and acquisitions 
by insurance companies. The author points out that because of 
the importance of such companies in our economy, they should 
not be subjected to unnecessary interference. However, safe- 
guards are required in order to protect the public interest. 


i Mexiea GREAT IMPORTANCI 


ance ir private-enterpr 


Current merger 


increasing amount 


1 Economic Report of the President (1958), p 
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Antitrust Law 


By VICTOR R. HANSEN 





Mr. Hansen is Assistant Attorney 

General of the United States in charge 

of the Antitrust Division, Depart- 

ment of Justice, Washington, D. C. 
oe 


] ' 
lessen 


istory makes 


§ 38 Stat. 731 (1914) 
64 Stat. 1125 (1950) 
S. Rept. 1775, 81st 


Pp. 4 44-194 
1944 
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Application of Section 7 of Clayton 
Act to Mergers in Insurance Field 


Antitrust Law 





ject is covered in the fair trade practice law 
These laws usually provide that purchases 
of other company stock are authorized un- 
less competition would be substantially lessened 
or monopoly be created thereby Id 
be noted that I 

terned after 


Section 7 
acquisitions 
are subject to Se ctiol 


The legislative 


Act” supports tl i a ngi — 


791 Congressional Record 14 
Law and Contemporary Probl I Trad 

CCH Trade Regulation Repo ‘ I ports 8.735, 1 Supt 3 (DC 
U. S. 560 (1958) I Y 1s aff'd Trade Regulation 

1% 357 U. S. 564-565 Reports " 69,15 a 95s Hamilton Watch 

2» 59 Stat. 33 (1945) 15 USC 011- l Company 1 Benrus tc Company 1953 
(1952) Trade Cases { 67,485 Supp. 307 (DC 


Conn 1953) 
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Exceptions to Applicability 
of Section 7 


Conglomerate Acquisition 


Antitrust Law 





can at 


Suga 


yf 23 
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Ce 


Current Merger Program 
of Antitrust Division 


mpetito 


purchas 


competi 


ted at footnote 21 , 4 Frank Bartholomew 
S. v. DuPont de Nemours & Company, Press Interr j 
Trade Regulation Reports ‘ 68,723, 353 ® FY Journal, I TC Docke 
586 (1957) 
177 Sist Cong Sess. (1953) 


1191, 8lst Cong Sess. (1949) 


‘ 
la 
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Antitrust Law 





80 smaller ste¢ 
are not even 


would this propose 


ympetition between 


1} 


} 
town, bi equally 


icentrati 


Division believe 


nave tne anticompe 
proscribes, we 


volved detai 


aU S v. Schenley Industries, Inc 1957 " 68 


Trade Cases § 68,664: U. 8S. v. General Shoe Trade 
poration, 1956 Trade Cases " 68,271 l Brewin 


Hilton Hotels Corporation 1956 Trade ports ‘ 
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(The End] 


INSURANCE AGAINST NUCLEAR HAZARDS 
Continued from page 781 


Antitrust Law 





How to Use 


a Single-Premium Policy to Compute 


The author proposes that in a case of alleged traumatic epilepsy, 
damages for future medical care should be measured by the cost of 
a single-premium insurance policy affording coverage for such care. 


7. RY CLAIMSMAN 
4 casualty insurance compat 


11 


] ‘ } } + 
Diy taced the necess 


claimant’s attorne y 


epilepsy” 


Prog ir Post-Trau 
The Journal of the American 
Vol. 164, August 10, 195 
See appendix 
The plaintiff's parents did not 
be interested in the policy We believe that 
the reason was that since the plaintiff's father 
s a doctor, the treating doctors have made no 


charge to date because of professiona ourtesy n the 
and will probably make no charge for their cited 
services in the future for the same reason onstru 

ilked a 


‘Our decision not to try to introduce the When it ha my les A 
on a practical consideratior 1 dark forest where unknown dang 


say 


1 of Cor 


policy was based 

Continental tentatively proposed a premiun not complain because it did not walk 

of $10,000. We felt that the jury would reach Doctors can testify with reasonable 

a much higher verdict in the conservative juris cal certainty that the probabilities of future 
f it such a_ percentage 


diction where the suit is pending if it started convuls 
of $10,000 than if it started with But the plaintiff 


ons ire such-and 
with a figure not looking for and should 
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Future Medical Care 


By JAMES L. WRAY 
Attorney, Nationwide Insurance, 
Annapolis, Maryland 


[The End] 


APPENDIX 


5 continued 


See 


Future Medical Care 





[his policy is issued for a non-renewable 


advance of the term premium stated 
taking effect t 
All 1 


the 


riders, if any. After 
the 
standard 


stated in schedule 


noon, 
Part I 


The Company’s aggregat 
$50,000.00 
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time, at residence 


limit 
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When 
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Amount 
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consideration of the payment in 


remium for 
until the 


includes p atta 


expiration 


1 end at twelve o' 


will furnish to the 
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fs of loss. If such forms 


(Continued on page 808) 
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Appraising the Package Policy Concept: 


The Company Viewpoint 


By GORDON H. SWEANY 


| «c hlanket annr 


Package Policy Concept 





Che first field is t 
wonderful phrase 
nondescriptive of 

ig in Europe more tha 
a policy written to cé 


re while in transit, 
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Reasons for Trend 
Toward Packaging 


Package Policy Concept 





or embracing too much protection 
little premium or for some other 
being unsuccessful. Some mistakes 
sort are the inevitable corollaries of 

in any business. They are part « 

perience upon 

founded. Eacl 

lesson for the 

he panic 

ing of th 


bee n 


a given ] 

policy writte1 
der the premises liabilit 
another. Sometimes nei 


would accept responsibility for 


seemed sufficient, 


defend his 


I know 


a re flection 


me<e 
ybjectives 
the years. There must 
attitude | h a fine « 
expressed recently when 
he had lived many, many 


nave 


“Ves son: I’ seen many 


ave been against every one 


brave new worlds 
ior should old concep f 1 of ‘ n. Bureau manag 
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“In the interest of the public,” Mr. 
Sweany writes, “we must never let reg- 
ulation and the desire for stability 
stifle the drive of individual initia- 
tive to bring a truly better product 
to the market place.” 


Package Policy Concept 





much of what he termed “liquidation” has tents and purposes eliminated, then 
transpired and many areas are now inde- what excuse or justification would we have 
pendent; and today, the United Kingdom is for calling ours« 
in a stronger position internally and in rela and how long could we expect our system 


hands under state 


) 
Ives private tree enterprise, 


tion to its Commonwealth associates than to continue in private 
when Sir Winston made those remarks.  regulatior 


T Seaman’ all the chaos and de 
limes cnange, and all the n a We need not today 


ha sealed sie | 
“ ‘ ‘ te vecause of those langes 
truction predicted because cl —f these extremes 


seldom occurs. 


complex, but we h: 
I respectfully suggest th: ! the Departments 


in many others we must con ider th impact dustry that car 


of any action taken upon the necessity for each innovation creates new 
permitting competition, on the one hand, life would be mucl 

and the necessity for a re: li leasure Insuran 

of regulation and stability, } } 

Adequacy of rate levels as bea 

vency of companies 1s, of course, a matter 

of concern. However, new competitive ideas 

do not involve enough volume the outset 

to pose any real threat t 

posed by responsible management 


From the tenor of this 
pears that the more serious problen 
the insurance industry, and about whi 
seem to be under most severe scrutiny by 
the public, is whether competition in fact 
does exist and is encouraged in the insurance 
field. There is an optimun 
tween no competition at 
hand, and unrestrained c 
other—the question whic! 
is whether a given action 
away from or toward that desirable 
ground, 


If we were forced to choose 


alternatives of substantially 
competition or no competition 


is nO question in my mind that competitior 
1 


’ 
would be preferable from the standpoint 
of the insurance industry and from the 


standpoint of the public I believe there 


are enough stabilizing factors built int 
our industry today to keep competitiot 


I 


within reasonable bounds, with a minimum 
f regulation from the Insurance Depart 
ments to prevent discrimination and halt 
rate wars, should any arise, and to check 


on basic management and investment 


practice. On the other hand, if rates and plac 
forms were frozen and competition were to [The End] 


The Association of Casualty & Surety Companies reported that an ad- 
ditional 31,000 state policemen are needed to get effective protection. 
To add this figure to the now-existing 22,000 state policemen in the 
nation would cost some $250 million a year. This sum seems small, con- 
sidering that the cost of vehicle accidents in 1957 was $7.25 billion. 
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Welfare and Pension Plans 


Disclosure Act 


By SAR A. LEVITAN 
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crease to 
achieved 
ments 


balance is 
and pay- 


$80 billion before a 
between contributions 
to beneficiaries.’ 

In 1956, the latest which data 
are available, total employer and employee 
contributions to pension and welfare funds 
accounted for 4 per cent of total wage and 
salary disbursements, about equally divided 
between retirement and the welfare 
plans. However, funds paid out 
only a fifth of the total estimated benefits 
paid by employee welfare funds. The 
tributions made to the employee 
plans and the benefits paid under 
plans in 1956 are presented in Table 2 


year for 


other 


pension 
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} 
wellare 


these 


Legislative Background 


Such a n the 


he scrutiny o 
Welfare 
pension fund contributions channel million 
of dollars into the hands of 
funds, and in many 
over the fid 
administrators 


major development ecot 
was bound to come under t 
Congressional investigation 
administrat 
of these cases effec 


controls 


uciary 


of these were 
quate or sometimes 
has a vital interest 
and pension funds 
the financial 
funds also have 


upon the 


well-being 


these 


revenues Ol! 
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Because 


tare 


} j 
the employer 
and pension 


are considered 


ness, a large 
le for welfare 


+} 


| 


and 


yuted 


mat 
actually contr 


revenues of the feder 


Consequently 


the operations 


fare and pension funds 
mittee on Labor and Publi 


a special subcommittee 


“ommittee : ! and 


2 James T. O'Connell, “‘Pension and Welfare 
Legislation,’ address before the American Man- 
agement Association, Chicago, March 6, 1958 

2 Senate Committee on Labor and Public Wel- 
fare, Welfare and Pension Plans Investigation. 
Final Report Submitted by 
mittee on Welfare and Pension Funds 
ington, United States Government Printing 
Office, 1956) (S. Rept. 1734, 84th Cong., 2d Sess.) 

* The major bills were S. 1122, introduced by 
Senator Douglas (D., Illinois); S. 1145, by 
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Table 2 


Estimated Contributions to and Benefits 
Paid Under Employee Welfare Plans, 
by Type of Benefit, 1956 


(In Millions) 


Benefits 
Paid 
to Plans 


Contributions 


Type of Benefit to Plans 


$8,691.2 $4,833.8 
Life insurance 
death benefits 
Accidental d 
dismembe 
Hospitalizati 


ourg\ 


950.0 


Source: cited at 


footnote 1 


it p 


Ner 


mecretary 


wr James P. 


1 1 hefor the n¢ ivy S 


We lfar 


2888, igh fifth ngr rew 
Senator 
ministration); S 
(R., Arizona) 
(R Colorado) 

* Senate Committee on Labor and Public Wel- 
fare Welfare and Pension 
Hearings Before the Subcommittee on 
and Pension Legislation 85th 
Sess. May 27, 1957 (Washington, 
Government Printing Office, 
80-98, respectively 


Smith (R., New Jersey) (for the Ad- 
1813, by Senator Goldwater 


and S. 2137, by Senator Allot 


Plans Legislation 
Welfare 
Cong., ist 
United States 
1957), pp. 41-71 and 
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Arguments in Favor 
of National Legislation 


re 


The Senate debate lasted 
ve days See Congressional 


to April 28, 1958 


Disclosure Act 





by having to file separate 


Cc 
state in which they operate 


Opposition to Federal Legislation 


Opponents of federal legislation 
held use the following arguments 
1 
| i 


Present state laws are a lequat 

any abuses. Additional legislation will only Provisions of Disclosure Act 
build up federal and state bureauc 1 
; es Purpose.—T h« 
catise governmental interf Po np Ee 


level However, 
tion 1s necessary 
f welfare and 
enacted on the 
‘vel. Traditionally, 
surance companies has 
[ e governme! 
perfectly well-equipped to exte 
type of regulation to welfare and pen- 
sion funds in order to assure their per 
administratior Any federal legisl l 


duplicates Ste 


whether the 


level-of-benefit basis 


may 
their own 


® Laws 1957, Ch. 2167 2 McKinney's Consolidated Laws, Insurance 

» Laws 1957, Pub. Act 594 Law Art III-A Banking \ Art II-A 

1 Laws 1957, Ch. 778 amended and added by Law 1957, Ch. 808 
Revised Code 1955, Secs. 48.52.010-48.52.080 


4 Laws 1957. Ch. 552 
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Differences Between 
Senate and House Bills 


Disclosure 


Enforcement and penalties. 


W 


Disclosure Act 





of court action 
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to those 
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Funds, 
the ranking minority men 
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Level-of-Benefit Plans 


Despite the significant differences « 
that existed between the Senate ar 


* Congressional Record, August 6 
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% Congressional Record, 
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United States Government Printing Office, 1958) 
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Ihese contributors are certainly entitled to e 
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. . se : = cateani; tanilals Siebsaiaaaiisiin ficiaries of welfare and pension plans 
gations, and employees covered by them rests clearly with Congress. By pass- 
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HOW TO USE A SINGLE-PREMIUM POLICY TO COMPUTE 
FUTURE MEDICAL CARE 


Continued from page 794 
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Owner's Liability Policy — 
Minimum Provisions 
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(Continued on page 820) 
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National Compulsory 
Health Insurance 


It has been said 
insurance industry 
nstitutions wit 
was stressed 
president 
tion, in 
Medicine.” 
fore the 
The Association of 
Directors of America 
cerpts, Dr. Gund 
lem of higl 
connection with 
thi 
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of the effects 
on medicine and 

“T am sure you 
forces supporting big 
tion in the health care 
federal control and financir 


and hospital system for the 


“Their best-known proposal, 
bill, would make the Social Se 
responsible for providing a 
of hospital and medical benefits f 
beneficiaries. The measure 
in the last session of C 
little doubt that similar 
introduced in the next 
there may be a change in strategy 


sury 


information indicates that 
d 


may eliminate medical an 
tal benefits and may seek only 
for OASDI beneficiaries 

“This is an obvious attempt to seek 
tional compulsory health insurance in a bit 
by-bit fashion instead of the chunk-by-chunk 
method or the one stroke way 


“As you know, a comple 
pulsory health insurance pr first ‘orand-typ gislation is enat 
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PERSONS AND EVENTS 


George A. Friedman, S« 


Earl D. McBride, 


Ernest Johnson, 


Oliver C. Schroeder, 
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Milton L. Rose, 


The Coverage 


Irving Plitt p: 
to Jack L. Terndrup, u: 


“ta 


( mnat Qorir 


Louis T. Mastos 


James R. Williams, 





justified medically. 17 
to seek unauthorized bet 
of their disability c« 
financial savings in 
of the insurer 

“As insurers, 
panies can write 
courage extravaganc< 
Certainly in contracts 
encouragement oO 
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e patient tree « 
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+ 


I 


are 
ideas should be 


societies. Certainl) 


all the idea power 
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Recent Opinions of 


NITED 


surance entered 


STATES—A c 
into by the Secretary 
of Commerce to insure the interest on and 
unpaid balance of the principal of a ship 
mortgage or loan establisaes a valid and 


binding obligation of the United States 
s ‘ 


ntract or in 


Attorneys General 


( KLAHOMA—House Bill 752, which 

fixes the salary of the Insurance Com- 
missioner at $12,000 per annum on and after 
January 12, 1959, ] Ss. B. 351, 
which fixes the salary at $9,000 t 


prevails over 





NEGLIGENCE __ ae 
Summaries of Selected Decisions 


Recently Reported by CCH 
NEGLIGENCE REPORTS 


Pedestrian Injured 
—City’s Right to Indemnity 


Where a city paid part of a judgment 


entered against it and a property owner, 
it was held that the city had a right of 
indemnity against the property owner. A 
third party was injured by a defective sky- 
light maintained by the property owner. 
California. 
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Landlord Not Liable 
Pawnbroker’s Liability —Child Burned by Heating Pipe 


—Pledged Articles Stolen A landlord was not liable for injuries 
sustained by one of his tenants when the 


A pawnbroker was liable to the pledgor tenant came in contact with a “hot” 
for rings which vere stolen in a robbery unprotected heating pipe situated in the 
Leaving the rings on trays within the apartment. The tenants assumed control 
opened doors of a safe did not constitute of the apartment and took it as it was. 
using due care for their safety, consider- Rhode Island. 

ing their pledged nature. Oregon. . : 


l e plaintiff \\ » Was 


Negligence 





throug! the flat 
an upper floor 


of a central heating system 


o all of tl tenement 


Matches in Coke Bottle 
—Manufacturer’s Liability 


Evidence concerning the efficiency of a 
manufacturer’s bottling process and the 
operation of its plant was properly ex- 
cluded. The injured party brought an 
action based on implied warranty and not 
negligence for foreign substance in a 
bottle. Kansas. 


After going 
plaintiff and 
service station 


friend o 
of matches 


1 


mentioned owner of tl rvi ta 


t1on, and he recapped the bottle and returne of 5 (2d 1061 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Pain and Suffering Formulas 
—Not Admissible to Jury 


Notice of Accident 
Effective When Received 


Automobile 





mail delivers 


service is duly receive 


Also, that 


TOMOBILE ( 


Truck Loading Accident 
—FPolicy Provisions Construed 


An employee who sustained injuries when 
his leg broke through the loading platform 
on a truck recovered from the insurer. 
The words “operation, management or 
control” in the policy did not mean 
that the vehicle had to be in motion. 
Wisconsin. 


Ay 


Theft Insurance Applicable 
—Bailee Absconds with Funds 


An insurer was liable under its theft 
insurance provision when a bailee sold the 
insured’s house trailer as his own and 
absconded with the proceeds. Such con 
duct by a bailee constituted the statutory 
crime of larceny and not embezzlement 
Wisconsin. 
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Automobile 


Temporary Substitute Automobile 
Clause Not Applicable 


An insurer prevailed under its policy pro- 
vision providing coverage for a substitute 
automobile used while the insured auto- 


mobile was withdrawn from normal use 


because of repair. The insured used an- 
ther car frequently after hers was re- 
paired. Fourth Circuit 





STATE DEPARTMENT RULINGS 


Continued from page 809 


I L J — December, 1958 





LIFE 


| Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
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Anesthetic Death— 


Result of Intentional Means 
Where an 
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Insurance Proceeds— 
Remainderman’s Interest 


Life, Health—Accident 





ision of 
ourt stated 


insured) 


Confinement Benefits— 
Total Disability Construed 
An insured recovered benefits for a second 


period of confinement which began some 
five months after his first confinement 


period terminated. The policy was limited 
to continuous disability but not confine- 
ment. South Dakota. 


is 
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FIRE 
Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


All Physical Loss Coverage— 
Exclusion Clause Construed 


Water which emer j 


springs and formed pools beneath 
insureds’ house was held 


water within the exclusi 


policy. The policy provided for ‘ 


Ca iOSS coveraze 


Fire and Casualty 


geda trom underground 


Steam Damage Coverage— 
“Within Heating System'’ Construed 

Where seepage water entered the insula 
a steam pipe v ran into the 


urea s Dasement 


m which was 
lischarged fron he insulation 
lischarge 


North 





Underground Cable Damaged— 
Building Coverage Clause Construed 


An underground electric cable that was 
damaged by lightning was not covered by 
the building coverage clauses in the poli- 
cies. The cable, which ended some 50 
feet from the building, did not constitute 
wiring within the building or a fixture 
Iowa. 


Short Short: Seventh Circuit 
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ANNUAL INDEX 


Each article appearing in The Insurance Law Journal during 1958 is 
indexed below according to title and author (or authors). In addition, the 
articles are listed under appropriate general headings in bold-face type 
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Two very important decisions of the United sentete rater Se Mail Today for Your 
States Supreme Court relating collaterally, at : one Handy CCH Binder 
least, to insurance were Stern and Bess. These 
involved the liability of the beneficiary as a 
transferee when the decedent dies owing in- 
come tax. An article in the next issue explain- 


eo x 
soe 
ing these decisions is written by the attorney ate 
who handled the appeal to the Supreme Court. : al UNI TNNITNAITNHIHH 
* : 


| NSURANCE POLICIES are the most miscon- 
strued contractual instruments in the legal sys- 
tem, claims Professor Herbert A. Kuvin of the 
University of Miami. In an enlightening article 
he tells why. 


FIRST CLASS 
PERMIT NO. 57 
CHICAGO, IL 


THE DEFENSE of negligence suits is the sub- 
ject of J. Harry LaBrum's article, which was 
an address delivered at the Ninth Annual 
Institute for Practicing Lawyers at Vanderbilt 
University School of Law. He urges defense 
lawyers to be better prepared with their 
negligence cases, and he warns them against 
taking short cuts simply because they are 
burdened with a large volume of negligence 
cases. 


COMPANY, 


SRW WWMM HOOWMWNY? 


S 


ROO OOw%MMWMNY? 


CHICAGO 46, ILL. 


IN THE UNITED STATES 


If MAILED 


PETERSON AVE. 


4025 W. 


» 


RR WWwwWooy 


POSTAGE STAMP NECESSARY 
POSTAGE WILL BE PAID BY- 


) 


BUSINESS REPLY MAIL 


CCH, PropucTs 








ORDER 
CARD 


Ca, ) 
Vi. 


For Your INSURANCE LAW JOURNAL 
Binder 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave 
Chicago 46, III. 


S 


Signature & Title 
Firm 

Attention 

Street Address 


City, Zone & State 


If ordering by letter or purchase order, 
please attach this card 





€ 
| nH), 
Keep Your 


INSURANCE LAW 
JOURNAL on File... 


Pr 


Have a Wealth of Information 
t Your Fingertips 


CCH. PropucTs, COMPANY 


4025 W. PETERSON AVE., CHICAGO 46, ILL. 





